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AN EMPIRICAL ANALYSIS OF
THE INFIELD FLY RULE

Howard M. Wasserman'

INTRODUCTION

porting events may be analogized to judicial proceedings, in

that both are contests to determine a victor; it follows that the

rules governing sporting events may be analogized to the rules

that govern and define judicial proceedings, such as the Rules of

Civil Procedure.' The recent trend in civil procedure scholarship

has run toward the empirical.2 So has the recent trend in the study

of sports.3 It thus makes sense to cast that same empirical eye on the

scholarly field of law and baseball,” the “jurisprudence of sport,” and
sports rules as legal rules.’

No rule of sports law is riper for empirical study than baseball’s

most known and studied provision — the Infield Fly Rule (“IFR” or

simply the “Rule”). Under the rule, when the batting team has run-

T Professor of Law, FIU College of Law. This paper was presented at a faculty workshop at
American University Washington College of Law in March 2014. Thanks to Eric Carpenter,
Clem Comly, David Hoffman, Peter Oh, Alex Pearl, and Spencer Webber Waller for
comments on early drafts. FIU College of Law students Brittany Dancel, Mark Erdman,
Megan Gil, Sara Gordils, Daniel Horton, Alex Levia, and Ryan Maguire provided out-
standing (if apparently enjoyable) research assistance on this project.

" Howard M. Wasserman, The Economics of the Infield Fly Rule, 2013 UTAH L. REV. 479,
483-84 (2013).

? David Freeman Engstrom, The Twiqbal Puzzle and Empirical Study of Civil Procedure, 65
STAN. L. REV. 1203, 1205-06 (2013).

} See, e.g., Phil Birnbaum, A Guide to Sabermetric Research, SOCIETY FOR AMERICAN BASEBALL
RESEARCH, sabr.org/sabermetrics (last visited Apr. 9, 2014); ADVANCED FOOTBALL ANA-
LYTICS, www .advancedfootballanalytics.com (last visited May 11, 2014).

* Charles Yablon, On the Contribution of Baseball to American Legal Theory, 104 YALEL.]. 227,
233 (1994).

° Mitchell N. Berman, “Let ‘Em Play” A Study in the Jurisprudence of Sport, 99 GEO. L.J. 1325,
1328-29 (2011).
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ners on first and second base or the bases are loaded with fewer than
two outs, and the batter hits a fly ball in fair territory that an infield-
er can catch with “ordinary effort,” the batter is called out. The rule
prohibits the defense from getting a double play by intentionally
failing to catch an easily catchable fair ball.®

Legal scholars have long been fascinated by this rule, what it tells
us about law,” and what law tells us about it.* Others are less enam-
ored, questioning its comprehensibﬂity,9 logic, wisdom, and neces-
sity, both in particular applications10 and as a general matter.'' In a
recent article, I defended the rule as a normative part of baseball’s
internal logic and structure, as an appropriate way to avoid over-
whelming and inequitable cost-benefit disparities between teams on
individual plays. The rule appropriately eliminates the incentive for
the defense to intentionally act contrary to the game’s ordinary
practices and expectations to gain an extraordinary advantage and to
impose extraordinary costs on the opposing side. "

But normative policy judgments may yield to, or at least be in-

® Official Baseball R. 2.00 (Infield Fly), OFFICIAL BASEBALL RULES, mlb.mlb.com/mlb/
downloads/y2014/official_baseball_rules.pdf (last visited May 11, 2014); id. (cmt.);
Wasserman, supra note 1, at 491-92; infra Part I.

7 Neil B. Cohen & Spencer Weber Waller, Taking Pop-ups Seriously: The Jurisprudence of the
Infield Fly Rule, 82 WasH. U. L.Q. 453, 454 (2004); Anthony D’ Amato, The Contribution of
the Infield Fly Rule to Western Civilization (and Vice Versa), 100 Nw. U. L. REv. 189 (2006).

¥ Aside, The Common Law Origins of the Infield Fly Rule, 123 U. PA. L. REV. 1474 (1975); see
also Wasserman, supra note 1, at 487-89.

° As journalist John Dickerson put it in Slate, the “Catholic Church has no papal decree so
complicated and misapplied as the infield fly rule.” John Dickerson, Wait, Am I That Baseball
Dad?, SLATE (June 19, 2013), www.slate.com/articles/sports/sports_nut/2013/06/
baseball_parents_how_dads_stress_their_kids_out_during_little_league_games.html (last
visited Apr. 9, 2014); see also The Ability Timeline, ESQUIRE, June/July 2014, at 103 (un-
signed sidebar as part of Tom Junod, Sports Are Not Only to be Played, ESQUIRE, June/July
2014, at 102-03) (stating that 34 years old is the age at which a child is capable of under-
standing the infield fly rule).

' Kevin Kaduk, Bad infield fly rule call mars Cardinals victory over Braves in NL wild card game,
YAHOO! SPORTS (Oct. 5, 2012), sports.yahoo.com/blogs/mlb-big-league-stew/bad-infield-
fly-rule-call-mars-cardinals-victory-003924296 — mlb.html (last visited Apr. 9, 2014).

"' Ebenezer Barnes, Baseball Should Encourage Creative Thinking, Abolish Infield Fly Rule,
BLEACHER REPORT (Aug. 24, 2008), bleacherreport.com/articles/50636-baseball-should-
encourage-creative-thinking-abolish-inficld-fly-rule#articles/ 506 36-baseball-should-
encourage-creative-thinking-abolish-infield-fly-rule (last visited Apr. 9, 2014).

"2 Wasserman, supra note 1, at 493.
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formed by, empirical analysis.13 For our purposes, empirical analysis
can show whether the risk of the double play — and the overwhelm-
ing cost-benefit advantage the defense gains from it — is sufficiently
great to support the policy arguments justifying a special rule. Or
perhaps the IFR is a century-old solution in search of a problem,
resolving an injustice that is, if not non-existent, infrequent.

We can explore four empirical questions about the IFR. The first
is frequency, considering how often batters come to the plate in
infield fly situations (plays on which the rule could be applied) and
how often easily catchable fair fly balls trigger the rule. Perhaps the
IFR is unnecessary if the potential inequitable double play does not
happen very often. The second question is the likelihood of the evil
to be prevented — the likelihood of an inequitable double play and
the incentive for the defense to seek it. In a counterfactual world
without the IFR, would infielders have any incentive to intentionally
fail to catch easily catchable fly balls in search of that double play
and, if they did, how likely are they to succeed? The third question
is the effect of the IFR, measured by the runs a batting team is statis-
tically likely to lose if, absent the IFR, the defense could have turned
double plays by intentionally failing to catch these easily catchable
fly balls. The fourth question compares infield fly balls with a differ-
ent baseball situation and rule — the dropped third strike — that rais-
es similar policy and logical concerns.

This paper addresses all four empirical questions from a data set
covering every plate appearance in an infield fly situation and every
IFR call for Major League Baseball from 2010 to 2013. It looks at
the frequency of IFR calls, the likelihood of double plays in the ab-
sence of the IFR, the practical effects of application of the rule, and
the possible practical effects if the rule were repealed.

Ultimately, I doubt the debate over the merits of the IFR can be
resolved quantitatively or empirically; as with debates over “judicial
activism,” resort to underlying normative or qualitative value judg-

" Richard L. Revesz, A Defense of Empirical Legal Scholarship, 69 U. CHI. L. REV. 169, 188
(2002) (“[E]mpirical legal scholarship has a great deal to contribute to the understanding of
law and legal institutions.”); see also Stephen B. Burbank, Pleading and the Dilemmas of Modern
American Procedure, 93 JUDICATURE 109, 114, 116-17 (2009).
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ments in inevitable."* The normative conclusions one draws about
the IFR by looking at the empirical record likely depend on where
one starts — both supporters and critics of the rule will find confir-
mation and support in these statistics. Nor can we test the counter-
factual, so as to genuinely know what might have happened in the
games in our four-year sample played under different rules allowing
for different strategies.

Nevertheless, these numbers remain interesting and worth ex-
amining, even if purely descriptive. They shed specific light on the
realities of baseball’s most unique play and on how its most famous
(or infamous) rule operates as part of the fabric of the game.

I. A PRIMER ON THE INFIELD FLY RULE

Contrary to frequent complaints about its cornplexity,15 the IFR
can be stated in simple, comprehensible terms.

When the batting team has runners on first and second base or
the bases are loaded with fewer than two outs and the batter hits a
fly ball (but not a line drive or a bunt) in fair territory that an in-
fielder can catch with “ordinary effort,”"® the batter is out, regard-
less of whether the infielder catches the ball. The base runners are
not forced to advance. If the ball is not caught, it is live and they can
try to advance at their own risk; if the ball is caught and the runners
have strayed too far, they can be thrown out at the previous bases."”
The rule prevents the defense from getting what is regarded as a
“cheap” double play. Rulemakers were concerned that infielders
would intentionally fail to catch easily catchable pop flies, allow the
ball to fall to the ground, then turn a double play on the base run-
ners (at home and third, third and second, or home and second)

" Cf. Caprice L. Roberts, In Search of Judicial Activism: Dangers in Quantifying the Qualitative,
74 TENN. L. REV. 567, 619 (2007) (“Even if some of the definitional dimensions of ‘judicial
activism’ lend themselves to empirical work, value judgments persist.”).

= Supra note 9.

' Official Baseball R. 2.00 (Ordinary Effort) (“[The effort that a fielder of average skill at a
position in that league or classification of leagues should exhibit on a play, with due considera-
tion given to the condition of the field and weather conditions.”), OFFICIAL BASEBALL RULES,
mlb.mlb.com/mlb/downloads/y2014/ official_baseball_rules.pdf (last visited May 11, 2014).
"7 Official Baseball R. 2.00 (Infield Fly); id. cmt.; Wasserman, supra note 1, at 490-92.
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trapped and unable to beat the throws to the next bases.'® The IFR
instead gives the defense one out on the batter — the same out as if
the fielder catches the fly ball — and allows the base runners to re-
main in place.

In The Economics of the Infield Fly Rule, I defended the IFR as a
matter of baseball’s internal structure and logic, as a way to ensure
relatively equitable cost-benefit exchanges between teams on given
plays and game situations. The IFR is what I call a “limiting rule,” a
situation-specific rule that prohibits one side from exploiting holes
or gaps in the game’s default rules to gain an extraordinarily imbal-
anced competitive advantage.

In summary, four features mark a game situation as sufficiently
imbalanced and inequitable as to warrant a limiting rule. And the
infield fly situation possesses all four features.

First, absent the limiting rule, the infield fly produces a uniquely
and extraordinarily inequitable cost-benefit disparity. Without the
IFR, an infielder could get two outs on a play by intentionally letting
the ball fall to the ground untouched and throwing the runners out
at the bases, perhaps ending the inning (if there already was one out)
and certainly dampening a rally (by removing two runners from the
bases). This means a dramatic cost-benefit advantage for one side
only — overwhelming benefits for the defense (two outs, one less
runner on base, perhaps the end of the inning) with no offsetting
costs, which the offense experiences as overwhelming costs with no
offsetting benefits. With the IFR, by contrast, the defense gets only
one out — either under the rule or because the infielder catches the
ball — with the runners likely remaining in place.

Second, the defense exercises nearly complete control over the
infield fly play and the offense is powerless to counter it. A ball sub-
ject to the IFR is, by definition, an easy play for an average Major
League infielder. But that means it is just as easy for an average Ma-
jor League infielder not to catch that ball. The fielder controls
whether and how to catch this easily playable ball and to prepare
himself to make a play; he has time to settle under the ball, wait for

' Wasserman, supra note 1, at 496.
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it to come down, decide whether to catch it, and decide where to
throw if he does not catch it. His teammates similarly have time to
get to their positions to field any throws. By contrast, the base run-
ners are trapped, entirely reactive, and arguably helpless. They are
forced to run if the ball drops to the ground, but they will be
thrown out if the ball is caught and they have strayed too far from
their current bases. So they must remain on or near their current
bases until the ball hits the ground, at which point they have too far
to run to beat the throws.

Third, the overwhelming cost-benefit advantage arises because
the defense intentionally fails to perform the athletic skills that
fielders ordinarily try and are expected to perform. Here, that skill
is catching an easily playable fair fly ball on or near the infield. Ab-
sent the IFR, this would become the only situation in all of baseball
in which a team would be significantly better off not catching a bat-
ted ball in fair territory than catching it.

Finally, absent the IFR, the overwhelming cost-benefit advantage
incentivizes infielders to intentionally fail to perform those athletic
skills most (if not all) times the game situation arises. The incentive
— getting two outs instead of one on a play — makes it worthwhile
for the defense to eschew the simple catch and instead to seek out
the inequitable double play by intentionally not performing the ex-
pected athletic skill in the expected manner. "

Like all limiting rules, the IFR imposes a particular outcome on
the play, thereby eliminating the defense’s opportunity and incen-
tive to act contrary to athletic expectations. The batter is out re-
gardless of whether the ball is caught and the runners are not forced
to advance. Thus the outcome of the play — one out and the runners
likely remaining in place — is the same whether the infielder catches
the ball or not. This removes any incentive for the infielder to inten-
tionally fail to catch it, since he gains no additional benefits beyond
that one out.” On the other hand, perverse incentives remain with-
out the I[FR — if a double play is possible under the rules, infielders

" Id. at 493-96.
2 1d. at 496-97
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may regularly seek those overwhelming cost-benefit advantages by
intentionally failing to catch that easily catchable fly ball.

That, at least, was the policy judgment when the rule was intro-
duced and modified between 1894 and 1904 and that continues to
justify modern retention of the rule. The empirical questions ex-
plored in this paper go to whether those overwhelming cost-benefit
imbalances and perverse incentives would, in fact, arise absent the
rule. The goal is to decide whether the normative policy judgments
underlying the IFR are practically founded.

II. METHODOLOGY

D esigning a study of the IFR is not an easy or obvious task. Ma-
jor League Baseball does not officially track infield fly calls, so
there was no single source for this information. Instead, I followed
three steps to find, identify, and chart all the plays on which the rule
was put into effect.

Step one was to review narrative play-by-play reports for every
game in the four-season period from 2010 to 201 3,7 as reported on
a number of web sites.”” This revealed every time the infield fly sit-
uation (runners on first and second base or bases loaded with fewer
than two outs) arose; the number of times a batter came to the plate
in each of the four possible infield fly situations (runners on first and
second base with no outs; runners on first and second base with one
out; bases loaded with no outs; and bases loaded with one out); and
the number of fly balls caught by an infielder in those four situa-
tions. In collecting these numbers, I counted plate appearances in
which there was an infield fly situation at the beginning and end of
that plate appearance, but not if the situation changed during the
appearance. For example, imagine a player came to the plate with
runners on first and second base and one out (an infield fly situa-
tion), but the second pitch thrown to him was a wild pitch allowing

! This was done with the help of a group of enthusiastic research assistants, who jumped at
the opportunity to do “legal” research that involved reading about and watching baseball
games. They tell me it made for great job-interview fodder.

2 See www .baseball-reference.com (last visited Apr. 10, 2014); www.retrosheet.org (last
visited Apr. 10, 2014).
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both runners to advance. The batter remained at the plate and there
remained only one out, but runners now were on second and third
base; this no longer was an infield fly situation and was not counted
as such in the study. This portion of the study produced raw num-
bers on how often players batted in infield fly situations and provid-
ed a broad set of potential IFR calls. Unfortunately, these narrative
play-by-play reports generally do not indicate whether the IFR actu-
ally was applied on any particular play.

At step two, I cross-referenced all the fly balls identified in step
one against detailed coded reports of every game, maintained by the
web site RetroSheet.” These reports record, in coded form, whether
a fly ball was hit, the position of the player who caught it, and wheth-
er the IFR was invoked on the play. Comparing these reports with
the data from step one provided an initial count of IFR calls, broken
down by each of the four situations for each of the four seasons.

Step three entailed watching video, through Major League Base-
ball’s web site,”* of every play identified in the first two steps as a fly
ball caught by an infielder in an infield fly situation, whether or not
RetroSheet flagged it as an IFR call. This revealed two things.

First, and importantly, this completed the count of IFR calls. On
a significant number of plays, RetroSheet did not record IFR as hav-
ing been invoked, but the video clearly showed it was, either be-
cause the umpire can be seen signaling IFR (raising his right arm
while the ball still is in the air) or because the announcer reported
the rule was in effect. I counted a play as an IFR call if the video
made clear the rule was applied, regardless of how coded reports
identified the play. In addition, the videos revealed approximately
fifty plays on which IFR either was not invoked or it was impossible
to tell from the video (the announcers did not say anything and the
umpire was not visible on the play), but on which it looked as if the
fair fly ball was catchable by an infielder with ordinary effort. Im-
portantly, this suggests that, to the extent the figures discussed below

3 Play-by-play Data Files (Event Files), RETROSHEET, www.retrosheet.org/game.htm (last
visited Apr. 10, 2014).

* See, e.g., October 30, 2013, MLB.COM MEDIA CENTER, mlb.mlb.com/mediacenter/index.
jsp?c_id=mlb#date=10/30/2013 (World Series Game 6) (last visited May 11, 2014).
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are inaccurate, they almost certainly under-report the IFR; the rule
may have been invoked slightly more often than this study suggests.

Second, the videos showed where on the field the ball was
caught or where it fell to the ground on every play on which the IFR
was called or should have been called.

I augmented this self-created study with information gathered
from two advanced statistics databases. The first looked at “run ex-
pectancy,” which calculates how many runs, on average, a team is
likely to score from a given base-out situation (for example, runners
on first and second base with one out) until the end of that inning.
The second looked at the frequency of strikeouts in all four infield
fly situations.

Having gathered these numbers, 1 explore four empirical ques-
tions about the IFR. The first is frequency — how often do infield fly
situations arise and how often is the IFR applied? The second is like-
lihood of the evil to be prevented — how likely is a double play if,
absent the IFR, an infielder could intentionally fail to catch an easily
catchable fair fly ball? I measure likelihood by tracking the location
of every IFR call, relying on an inference from location of the ball
on which IFR is invoked to likelihood of the double play without the
rule. The third question is the practical effect of the IFR (or of re-
pealing the IFR), measured by what might change in a game absent
the rule; that is, what might happen in a baseball world in which
infielders are able to act on the perverse incentives inherent in the
infield fly situation? Unfortunately, there is no place where baseball
is played without the IFR to use as a control. Instead, I use these
numbers to speculate about how the games might have played out
differently — recognizing, of course, that there is no way to test that
hypothetical or to truly know what might have happened in baseball
games played under different rules allowing for different strategies.
The fourth question is how IFR frequency and effect compares to
the frequency and effect of a different baseball play governed by a
limiting rule — the dropped third strike — that raises similar policy
and logical concerns.
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ITI. FREQUENCY OF INFIELD FLIES

he easiest empirical question is the frequency of infield fly situa-
tions and of IFR calls. That numerical question provides the
starting point for the analysis. If the game situation in which infield
fly would be called — and thus the perverse incentive and risk of the
extreme cost-benefit disparity the rule seeks to prevent — does not
arise very often, perhaps the limiting rule is unnecessary and norma-

tively unwarranted.

TABLE 1: TOTAL INFIELD FLY RULE CALLS, 2010-2013

Infield
Fly 2010 2011 2012 2013 Totals

PA IFR % PA IFR % PA IFR %o PA IFR % PA IFR %
1st & 2d-0| 2658 65 2.4 | 2373 58 2.4 | 2403 52 2.2 2464 51 2.1 9,898 226 2.3
1st & 2d-1| 4566 132 2.9 | 4532 106 2.3 | 4275 106 2.5 4399 115 2.6 17772 | 459 2.6
Bases
Loaded-0 721 21 2.9 662 24 3.6 637 19 3 620 17 2.7 2640 81 3.1
Bases
Loaded-1 1771 42 2.4 1677 59 3.5 1534 57 3.7 1602 51 3.2 6584 209 3.2
Totals 9716 260 2.7 | 9244 | 247 2.7 | 8849 234 2.6 9085 234 2.6 36894 | 975 2.6

Table 1 shows all IFR calls for each year (regular season and
post-season) from 2010 to 2013. Each large column captures a sea-
son, while each row covers one of the four infield fly situations.
Within each season, the first column shows the number of plate ap-
pearances, the second shows the number of IFR calls, and the third
shows IFR calls as a percentage of plate appearances. The main col-
umn on the far right shows totals for each game situation over those
four seasons. The lower right-hand box shows total plate appearanc-
es, IFR calls, and percentage for the full sample.

The IFR was definitely invoked 975 times in slightly fewer than
37,000 plate appearances. This is an average of approximately 243
calls per season on approximately 9,200 situational plate appearanc-

136 4 JOURNAL OF LAW (3 J. LEGAL METRICS)
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es per season. And it represents 2.6% of plate appearances in all
infield fly situations.”

The 2010 season represents the high-water mark for both IFR
calls and plate appearances, with 260 calls in more than 9,700 plate
appearances.

Breaking it down by game situation, the greatest number of plate
appearances and IFR calls in each season (and overall) involved run-
ners on first and second base with one out — this arose around twice
as often as runners on first and second base with no outs. There also
were more plate appearances with runners on first and second base
(regardless of number of outs) than with the bases loaded (regard-
less of number of outs), producing more than twice as many IFR
calls. By contrast, the percentage of IFR calls per plate appearance
was slightly higher with the bases loaded, even though the raw
numbers were lower. Over the full study period, the percentage of
IFR calls with bases loaded was 3.2 % with one out and 3.1 % with
no outs. This includes the highest mark of the study —in 2012, IFR
was called in 3.7% of plate appearances with the bases loaded and
one out.

Another point of interest involves plate appearances with run-
ners on first and second base and no outs compared with plate ap-
pearances with bases loaded and one out — the situations that alter-
nate for second-highest frequency of IFR calls. Overall, there were
just seventeen more IFR calls in the former situation than in the lat-
ter (226 to 209), but in 1/3 more plate appearances. In other
words, batters come to the plate more frequently with runners on
first and second base and no outs than with the bases loaded and one
out, but fly balls triggering the IFR were hit in the same raw num-
bers. A likely explanation is that the former is a common sacrifice
bunt situation, meaning the batter does not try to hit the ball far and

126

is thus less likely to hit a fly ball resulting in an IFR cal

% Prior to the study and with no statistical sense of how often the infield fly situation even
arose, I guessed that IFR would be called in about 5 % of applicable plate appearances,
which would have meant just under 2000 IFR calls in four seasons.

% The IFR does not apply if the batter pops up an attempted bunt. Official Baseball R. 2.00
(Infield Fly), OFFICIAL BASEBALL RULES, mlb.mlb.com/mlb/downloads/y2014/ official _

NUMBER 1 (2014) 137



HOWARD M. WASSERMAN

To the extent these numbers are off, they undercount applica-
tion of the IFR. Table 1 does not include approximately fifty plays
over the four seasons in which neither coded game reports nor video
show the rule being applied, but the rule appears to have been war-
ranted — the ball was hit higher than a line drive, the infielder was
settled under the ball and waiting for it to come down, and he easily
caught the ball or was in a position to easily catch it. In other words,
the infielder had sufficient control over the play that, if the rules
permitted, he could have intentionally allowed the ball to fall to the
ground, then picked it up to begin the double play the IFR was de-
signed to prevent. Table 1 also does not include one fly ball, from
July 2013, in which IFR was not called and a double play resulted,
although the video again suggests a call was warranted.

Finally, Table 1 does not include approximately 500 fly balls on
which video suggests IFR was properly not invoked. These include
bunts, line drives, foul balls, and balls that were not playable with
ordinary effort, usually because the infielder had to catch the ball on
the run — all plays to which the rule, by its terms and its logic, does
not and should not apply.27 Note that I attempted to take a strict
approach in coding plays, only counting a play as “should have been
called” if IFR was clearly appropriate; if it was close, I accepted the
non-call as correct.

The unanswerable question is what policy norms flow from these
numbers. The conclusion one draws likely depends on one’s ex ante
normative preferences about the IFR before looking at the rule’s
frequency.

Someone who already considers the rule unwise or unnecessary
will find confirmation in these numbers. Even accepting that there is
a risk of an undesirable inequitable double play on an intentionally
uncaught fair fly ball, that problematic play occurred fewer than
1,000 times in four seasons, fewer than 250 times per season, and
less than 3% of the times it might have. This renders any harm de

baseball_rules.pdf (last visited May 11, 2014); Wasserman, supra note 1, at 505-06.

* See Official Baseball R. 2.00 (Infield Fly), OFFICIAL BASEBALL RULES, mlb.mlb.com/mlb/
downloads/y2014/official_baseball_rules.pdf (last visited May 11, 2014); Wasserman,
supra note 1, at 491, 502-07.
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minimis; the “injustice,” if it is one, simply does not occur frequently
enough to justify a special rule. An additional 200 double plays each
year from infielders intentionally not catching fly balls is not intoler-
able within the game’s structure. Infrequency also means the rule
likely does not affect the outcome of many innings, games, or over-
all seasons. Finally, even without the IFR, infielders may not be
tempted by the cost-benefit incentive; they may prefer the simple
act of catching an easily catchable fly ball for one out to attempting
the riskier, even if more rewarding, play of not catching that ball in
search of two outs.” Fielders caught (or at least attempted to catch)
the easily playable ball on all but one of the plays in this study.

On the other hand, someone who accepts the IFR as a matter of
baseball’s internal structure and logic (as I concededly do™) can ar-
gue that 1,000 unwanted, significantly imbalanced outcomes in four
seasons are still too many, thereby justifying a limiting rule. It is
enough that the cost-benefit disparity can and should be avoided in
those 3% of cases and that the IFR achieves that goal. Baseball is a
better game without plays that potentially produce overwhelming
cost-benefit disparities, especially when the imbalance results from
players intentionally acting contrary to ordinary athletic expecta-
tions and failing to perform athletic skills as expected. Rulemakers
thus should retain a rule that succeeds in maintaining cost-benefit
equity, even if the cost-benefit disparity it remedies is rare.

IV. LIKELIHOOD OF THE EVIL:
DOUBLE PLAYS AND PERVERSE INCENTIVES

he second empirical question examines the link between the
likelihood of the evil the rule is designed to remedy and the
limiting rule — whether, absent the IFR, an intentionally uncaught
fly ball will produce the feared double play and the consequent
overwhelming cost-benefit disparity. This involves two distinct but
related questions: First, how likely is the double play if the rules

% See Wasserman, supra note 1, at 513-14.
* Sec id. at 481.
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allowed the defense to attempt it? And second, would the infielder
have the incentive to intentionally not catch the ball in search of the
double play and, if so, how often? Neither sub-question is empirical-
ly answerable, as both require speculating as to what would have
happened in the same game played under different rules that al-
lowed for different strategies and different player skills.

Instead, I adopt a rough empirical proxy: where on the field a fly
ball is hit as an indicator of likelihood of the double play in the ab-
sence of the IFR.* A general inference seems possible. The closer to
the infield or to the first target base (the base the infielder will
throw to first when he picks the uncaught ball off the ground) a ball
is hit, the closer to their bases the runners must remain, the shorter
and quicker the throws for the double play, and thus the more likely
the double play. And the more likely the double play, the greater an
infielder’s incentive to intentionally fail to catch the easily catchable
fly ball in search of that double play.

Figures 1 through 4 below show the location of every ball on
which IFR was invoked in our four-season sample, as well as the
fifty plays in which it could (or should) have been applied. We thus
have location information on approximately 1,025 batted balls. Each
mark reflects the spot on the field where the ball was caught by an
infielder, where it touched the fielder’s glove, or where it hit the
ground untouched (twelve balls either were dropped or fell to the
ground untouched). For each season, Figure (a) shows plays with
runners on first and second base and Figure (b) shows plays with the

bases loaded.

1 use this measure knowing that baseball’s rules expressly reject location on the field as a
relevant consideration for whether the IFR should be invoked. Official Baseball R. 2.00
(Inficld Fly) cmt, OFFICIAL BASEBALL RULES, mlb.mlb.com/mlb/downloads/y2014/ official
_baseball_rules.pdf (last visited May 11, 2014).
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FIGURE 1: 2010

1(A) RUNNERS ON FIRST AND SECOND BASE

1(B) BASES LOADED

(©) Ball hit with no outs (0) Ball not caught; Infield Fly invoked
(®) Ball hit with one out (*) Ball caught; unclear if Infield Fly was applied
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FIGURE 2: 2011
2(A) RUNNERS ON FIRST AND SECOND BASE

2(B) BASES LOADED

(©) Ball hit with no outs (0) Ball not caught; Infield Fly invoked
(®) Ball hit with one out (*) Ball caught; unclear if Inficld Fly was applied
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FIGURE 3: 2012

3(A) RUNNERS ON FIRST AND SECOND BASE

3(B) BASES LOADED

(©) Ball hit with no outs (0) Ball not caught; Infield Fly invoked
(®) Ball hit with one out (*) Ball caught; unclear if Infield Fly was applied
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FIGURE 4: 2013

4(A) RUNNERS ON FIRST AND SECOND BASE

4(B) BASES LOADED

(©) Ball hit with no outs (0) Ball not caught; Infield Fly invoked
(®) Ball hit with one out (*) Ball caught; unclear if Infield Fly was applied
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There is a fairly wide distribution of balls across left, center, and
right fields and the infield grass, infield dirt, and outfield grass, with
balls bunched in different areas. The distributions are fairly con-
sistent across the four seasons, with a few small outliers. Figures 3a
and 3b show that 2012 had fewer balls hit on the infield dirt. Figure
2a shows that in 2011 there were more balls hit into the shallow
outfield on the right side than the shallow outfield on the left side.
And Figures 4a and 4b show very few balls hit along the right-field
foul line behind first base in 2013.

Looking at actual plays under current rules leaves much un-
known about a hypothetical non-IFR world. Under current rules,
infielders always want to catch the ball; they are trained by practice
and repetition and the rules give them no incentive to do otherwise.
This explains why all but twelve balls in our sample were caught,
whether or not IFR was in effect.

We also cannot test the counterfactual of whether a double play
would have resulted had infielders intentionally failed to catch any
of these balls. We do not know how the ball might have bounced
when it hit the ground and we do not know what the base runners
would have done knowing there was a chance the ball might not be
caught. Except for one, the failure to catch the ball was never inten-
tional or strategic, so we do not regularly see infielders deliberately
put themselves in position to play the ball off the ground and we do
not see runners regularly look to advance to the next base. Similar-
ly, we do not know how cleanly the infielder would have fielded the
ball off the ground or whether the defense would have made two
accurate throws — although we do know that infielders commit er-
rors less than 2% of the time, suggesting a bad throw is not likely.31

We also do not know how good infielders might become at this
play and at the new, heretofore unnecessary, skill of intentionally
not catching fly balls. Infielders always want to catch the ball under
baseball’s current rules and have developed that talent rather than
mastering the opposite. But that would change without the IFR.
Infielders and teams would practice these plays, getting better and

' Wasserman, supra note 1, at 516 & n.141.
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more skillful at (paradoxically) failing to catch a batted ball, by posi-
tioning themselves so the ball drops in an advantageous way and
they can pick it off the ground, covering the bases, and making the
necessary throws. A successful double play becomes more likely as
infielders adjust to that new system, whereas current rules remove
any incentive to practice or perfect this play and the necessary skills.
An infielder also is more likely to turn a successful double play on a
ball he intentionally does not catch and is able to control than on a
ball that he tries, but fails, to catch.

Of course, changing the rules also may change what the base
runners do — perhaps they run immediately, risking that the infield-
er will not catch the ball and trying to beat the throws to the next
bases. This, in turn, would prompt infielders to practice (and mas-
ter) disguising their intent — waiting until the last instant to decide
whether to catch the ball or let it fall to the ground and hoping to
fool the runners or make them guess erong.32 Importantly, absent
the IFR, infielders retain first-move advantage; the infielder decides
whether to catch the ball and the runners always must react, for fear
of leaving too soon and being doubled off if the ball is caught. Thus,
under both the current and counterfactual rules, the defense always
controls the play.33

Fortunately, we need not rely solely on counterfactuals. Our
sample includes one play that illustrates the purpose and necessity of
the IFR — it features an intentional failure to catch an easily catchable
ball, no IFR call, and a resulting double play. It thus illustrates the
precise evils that baseball’s rulemakers targeted when they created
the IFR and the reason they have retained it for more than 110 years.

The play occurred in a July 2013 game between the Minnesota
Twins and the Anaheim Angels; it is marked by the single plus sign
(1) to the right of the pitcher’s mound in Figure 4a.

With runners on first and second base and no outs in the top of
the ninth inning and trailing 1-0, a Twins player hit a low, looping
pop fly to the right of the pitcher’s mound. The pitcher moved to-

2 1d. at 513-14.
3 1d. at 495.
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ward the easily catchable ball then stopped, intentionally letting the
ball fall at his feet. He picked it up and threw out the batter running
to first base and the first baseman completed the double play by
throwing out the runner trying to advance from first to second base.

The pitcher easily could have caught this ball, but he clearly
made no effort to do so and knew precisely what he was doing by
not catching it.”* It is true that the defense did not turn the double
play the IFR is designed to prevent, which generally involves multi-
ple base runners and not the batter. But because the ball was not hit
very high in the air and fell to the ground near first base, and be-
cause the batter did not run hard to first base (likely expecting ei-
ther the ball to be caught or to be called out on the IFR), the easiest
initial throw was to first base.” In any event, the defense had multi-
ple ways to gain a double play on this play. Both runners were
standing one or two steps off their bases when the ball landed, with
little chance of beating any throws. Had the batter run hard to first
(as he is ordinarily expected to do), the pitcher simply could have
turned and thrown to third base to start the third-base-to-second-
base double play on the forced runners. The point is that the pitcher
had every incentive to do exactly what he did in search of the over-
whelming cost-benefit advantage of gaining two outs on the play,
even if he initially threw to the “wrong” base.”

* The umpire later justified not invoking IFR because the pitcher was not “comfortably
underneath” the ball waiting for it to come down, although he acknowledged that the ball
did have enough arc to fall within the rule. The video seems to confirm the arc. But it also
shows that the pitcher intentionally did not run underneath the ball, precisely so it would
drop at his feet, placing him in a better position to field it off the ground and throw it.

** Howard Wasserman, Rage against the Infield Fly Rule, PRAWESBLAWG (Jul. 26, 2013, 9:13
AM), prawfsblawg.blogs.com/prawfsblawg/2013/07/rage-against-the-infield-fly-rule.html;
Matthew Pouliot, Isn’t this why we have an infield-fly rule?, HARDBALL TALK (Jul. 24, 2013,
8:01 PM), hardballtalk.nbesports.com/2013/07/24/isnt-this-why-we-have-an-infield-fly-
rule. Video of the play can be found at mlb.mlb.com/shared/flash/mediaplayer/v4.4/
R10/MP4 jsp?calendar_event_id=14-348251-2013-07-24&content_id=&media_id=&view
_key=&media_type=video&source=MLB&sponsor=MLB&clickOrigin=&affiliateld=&team
=mlb (last visited May 11, 2014) (go to the 2:55:44 mark).

* Of course, even had IFR been invoked on the play a double play remained possible.
Perhaps one of the base runners would unthinkingly have run upon seeing the ball fall to
the ground, forgetting that infield fly had been called, and the pitcher could have thrown
him out for the double play (with the automatic out on the batter, it would have been a tag
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That double play knocked the Twins out of a potential rally late
in a one-run game they ultimately lost by that score. While the out-
come of the game would not necessarily have been different, having
two outs and a runner on third base (the situation the Twins faced
after the play) was disadvantageous to the offense and advantageous
for the defense. And it was decidedly different from having one out
and runners on first and second base (the situation the Twins would
have faced had the umpire applied the IFR).

As with the raw quantity of IFR calls, the evidence of location is
illustrative and interesting, but does not necessarily answer the poli-
Cy question without resort to normative value judgments. Figures 1
through 4 function like Rorschach Tests — one can see different
things in them, again likely influenced by ex ante preferences as to the
IFR. Nevertheless, the inferential move from location to likelihood
and incentive allows for some educated guesses about what might
have happened on these 1,025 plays absent the IFR as a limiting rule.

The balls most likely to produce double plays are those hit on the
infield grass and dirt, which represent a majority of the batted balls
in our overall study and in most individual years; once these balls
fall to the ground, the defense has two short throws to get the two
lead runners on force outs. Double plays also are likely on balls hit
just on the edge of the outfield grass, especially to the middle and
left sides of the field; the initial throw to get the lead runner at third
base remains short and relatively easy. This covers that large swath
from the right of second base (just behind where a second baseman
stands) all the way to the left-field foul line.

The double play becomes less likely on balls hit deeper into the
outfield and on balls on the outfield grass near the right-field line
and behind first base. We see roughly twenty such balls in each sea-
son in our sample, except 2013 (depicted in Figures 4a and 4b),
which saw fewer than ten balls in that area of the field. Fewer than

ten of the “should-have-been-called” plays (marked as triangles (*))

play on the runner, since he was not forced to run). But limiting rules are not designed to
protect base runners from themselves — the runners bear the risk of unwise base-running
decisions caused by not knowing the rules or by allowing themselves to be fooled by the
defense. Wasserman supra note 1, at 497-98.
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traveled to that area of the field in four years. Again, the further
into the outfield or the further to the right side of the field the ball
lands, the longer the throw to get the lead runner and the more dif-
ficult it will be to make the second throw to complete the double
play. And the less likely the double play, the less incentive an in-
fielder has to intentionally not catch the fair fly ball — if the defense
gets only one out either way, the easier play is simply to catch the
ball. Much may depend on the specifics of the play — the speed of
the runners, the strength of the infielder’s arm, how able the in-
fielder is to set himself to play the ball off the ground and to make
the first throw with his momentum moving forward.

Balls hit to the short outfield grass with the bases loaded (Figure
(b) for each season) present an interesting strategic quandary for the
defense, depending on whether there are no outs or one out and
whether the ball is hit to the left or right side of the field. With one
out, expect the defense to try for a double play that will end the
inning, especially on balls hit to the left side of the field; the throws
to get the runners at third and second base remain relatively short.

With no outs, however, that third-base-to-second base double
play does not end the inning, meaning the lead runner scores from
third base. To get the lead runner, the infielder would have to
throw home, perhaps too long a throw to get the out or to allow for
a second throw to complete the double play (at third or at second
base, assuming the batter runs hard to first base). Again, the incen-
tive to not catch the ball disappears; the infielder should and will
catch the easy ball for the single out and have the runners remain in
place. Alternatively, the defense might go for the third-to-second
double play anyway, allowing the runner to score from third in ex-
change for two outs on the play. The wisdom of this strategy de-
pends on the game situation — the score and the inning — and the
importance of the single run.’’

7 For example, with a four-run lead in the fifth inning, the infielder may go for the third-
to-second double play and allow the runner to score, but with a one-run lead in the ninth
inning, he will take the sure one out on the fly ball and keep the runners in place. Of
course, defenses regularly look at score and time in the game when choosing whether to

accept additional outs in exchange for allowing a runner to score or whether to attempt the
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Figures 1 through 4 appear to validate one common criticism of
the IFR — over-inclusiveness, not only as written,” but also as ap-
plied. Accepting the inference from location to likelihood of the
double play, IFR was invoked on at least some balls in our sample
when there was no realistic possibility of a double play and thus no
real incentive for the infielder to intentionally fail to catch the ball in
pursuit of that double play. Although the rule is designed to elimi-
nate the incentive for infielders to intentionally fail to perform the
expected athletic skills in an attempt to reap overwhelming benefits
and impose overwhelming costs, it arguably is applied even where
that incentive is absent.

The most notorious example of this — and the play that triggered
both criticism of the IFR and scholarly interest in defending it —
occurred in the 2012 National League Wild Card game on a ball hit
well into left field (marked as a square all alone in medium left field
in Figure 3a, where the ball fell to the ground untouched). The bat-
ter was called out on the IFR even though the ball was hit so far into
the outfield that the runners advanced easily when the ball landed on
the ground. A double play on the base runners would have been
difficult given the depth of the hit, making it unlikely that the in-
fielder ever would have intentionally failed to catch the ball.*”

This play and the one from July 2013 illustrate the competing
ends of the IFR’s over-inclusiveness. Even if the inequitable double
play is unlikely or impossible on some plays to which IFR may ap-

play that keeps the runner from scoring. Dan Agonistes, Playing the Infield In, DAN AGO-
NISTES (Dec. 7, 2005, 11:47 PM), danagonistes.blogspot.com/2005/12/playing-infield-
in.html.

¥ Wasserman, supra note 1, at 512-13.

* Id. at 480-81; Howard Wasserman, The Return of the Infield Fly Rule, CONCURRING OPIN-
I0NS (Oct. 6 2012), www.concurringopinions.com/archives/2012/10/the-return-of-the-
infield-fly-rule.html.

* Kaduk, supra note 10; Infield Fly Rule Controversy: Braves vs. Cardinals Wild Card Game In-
cludes Disputed Call, HUFFINGTON POST (posted Oct. 5, 2012; updated Oct. 6, 2012),
www.huffingtonpost.com/2012/10/05/infield-fly-rule-braves-cardinals-wild-
card_n_1944240.html (includes video). Ironically, the runners advanced because the in-
fielder tried to catch the ball; thus, he was not in a position to play the ball quickly once it
fell to the ground (due to unintentional confusion between the infielder and his teammate
in left field). An intentional failure to catch, for which the fielder was prepared and set and
in position to play the ball, might have played out differently.
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ply, it is possible, and even highly likely, on others. The numbers
support this. Fewer than 100 balls in our four-year sample (namely
those deeper in the outfield and on the right side of the outfield be-
hind first base) are highly unlikely to produce double plays, as op-
posed to more than 900 balls (on the infield grass or dirt or in the
shallow outfield on the left side) where a double play is more likely.
While the incentive to intentionally not catch the ball is absent in
the first set of plays, it remains present in the second set.

Whether such over-inclusiveness is a problem is again not an
empirical question, but a value question — whether 900 potential
inequitable double plays each year without the IFR outweigh 100
IFR-imposed automatic outs each year on plays where the rule’s
targeted evil is absent. The answer again depends on the normative
preferences one brings to the discussion. For a supporter of the
rule, these figures demonstrate that the need to prevent a potential
overwhelming cost-benefit disparity arises nine times as often as
unnecessary IFR calls. Moreover, because the infielder virtually al-
ways catches the ball, the IFR-imposed automatic out typically does
not change anything about the play’s outcome — the batter will be
out and the runners likely remain in place either way. In addition,
over-inclusiveness will vary across seasons — consider the smaller
number of balls hit on the outfield grass behind first base (on which
a double play is unlikely) in 2013.

This can be framed in the familiar distinction between Type I er-
rors (“false positives,” in which a rule applies when it should not,
erroneously halting desirable behavior) and Type II errors (“false
negatives,” in which a rule does not apply when it should, errone-
ously permitting undesirable behavior)." Rulemakers often must
accept more of one type of error than the other, and the choice be-
tween them reflects a policy preference. The costs of Type II errors
tend to be more noticeable and tangible, often causing rulemakers
to favor rules allowing Type I errors in the interest of limiting Type

! See Kevin M. Clermont, Jurisdictional Fact, 91 CORNELL L. REV. 973, 1000 (2006); Eng-
strom, supra note 2, at 683 n.220; Alan A. Fisher and Robert H. Lande, Efficiency Considera-
tions in Merger Enforcement, 71 CAL. L. REV. 1580, 1586, 1669 (1983).
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Il errors.” Other times,” rulemakers specifically target Type I er-
rors, even at the risk of additional Type II errors.

For our purposes, a Type I error occurs when IFR is invoked on
a play on which a double play from an infielder intentionally failing
to catch the ball is unlikely, so there is no incentive to intentionally
not catch the ball (as in the 2012 NL Wild Card Game). A Type II
error occurs when IFR is not called when the inequitable double
play is highly likely, thereby allowing the defense to gain an over-
whelming cost-benefit advantage when the infielder intentionally
fails to catch the ball (as with the July 2013 non-catch). Given the
location and distribution of batted balls shown in Figures 1 through
4 — and using location as proxy for likelihood and incentive — it ap-
pears that not having the IFR would produce significantly more
Type Il errors than having the IFR produces Type I errors.

Moreover, measuring the error cost of a purportedly over-
inclusive rule and choosing between the two types of errors must
account for “categories of practices so rarely beneficial that it makes
sense to prohibit the whole category even with knowledge that this
will condemn some beneficial instances.” An over-inclusive rule —
one that bans all of some conduct — becomes problematic only when
it somehow prohibits significant beneficial instances of the targeted
conduct in addition to the problematic instances the rule is designed
to prohibit.46 Stated differently, a rule preventing even rare un-
wanted conduct is worthwhile, so long as it does not erroneously
prohibit desirable conduct. The question is whether baseball loses
something by always disincentivizing infielders from intentionally
failing to catch an easily catchable ball in search of the extraordinary
cost-benefit advantage, even when the circumstances of the play
already remove any incentive to actually do so.

* See Engstrom, supra note 2, at 683 n.220; Fisher & Lande, supra note 41, at 1671.

* Consider, for example, the recent heightening of federal civil pleading standards. Ash-
croft v. Igbal, 556 U.S. 662 (2009); Bell Atlantic v. Twombly, 550 U.S. 544 (2007).

* Ronald J. Allen & Alan E. Guy, Conley as a Special Case of Twombly and Igbal: Exploring
the Intersection of Evidence and Procedure and the Nature of Rules, 115 PENN. ST. L. REV. 1, 7
(2010).

* Frank H. Easterbrook, The Limits of Antitrust, 63 TEX. L. REV. 1, 10 (1984).

* Wasserman, supra note 1, at 512-13.
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As a policy matter, the best answer is no. There are no beneficial
instances of infielders intentionally failing (or declining) to catch
easily catchable fair fly balls and no instances in which the game
benefits from or should encourage infielders to intentionally fail (or
decline) to catch easily catchable fair fly balls. The rule’s only possi-
ble cost is not allowing infielders the athletic freedom to avail them-
selves of every strategic option, even ones involving intentional fail-
ure to perform expected athletic skills in the expected manner,
thereby eliminating one cat-and-mouse game between the teams.
But rulemakers must balance that freedom against overwhelming
situational cost-benefit disparities on the more-frequent plays in
which the double play is likely. And the continued existence of the
IFR shows how rulemakers made that qualitative, rather than quan-
titative, choice.”” Baseball rightly chooses to live with the small
number of Type I errors under an overbroad IFR because those er-
rors impose no additional costs to the players or to the game.

Additional concerns sometimes arise from costs associated with a
rule’s enforcement — what Fisher and Lande call Type Il errors."
For the IFR, this may include umpires having difficulty identifying
the plays that actually warrant application of the rule. It also may
include player, manager, and fan controversy and anger resulting
from a particular erroneous or disputed application — perhaps the
IFR is not costless if fans respond to a particular call by hurling de-
bris on the field and delaying the game for ten minutes.” But our
sample does not reveal excessive enforcement costs. It shows fewer
than fifty plays in four years where the IFR should have been in-
voked but was not or may not have been (marked as triangles (*) in
Figures 1 through 4), and only one play where the defense manufac-
tured a double play by intentionally failing to catch such a ball. Be-
cause infielders are trained and incentivized by the IFR to catch the

7 Id. at 493. Historically, the rule also was justified in terms of sportsmanship, although
that has largely disappeared in the modern game. Id. at 492-93; Aside, supra note 8, at
1478-79.

* Fisher & Lande, supra note 41, at 1586.

* This was the response to the IFR call in the 2012 National Wild Card Game. Kaduk,

supra note 10.
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ball, the result of virtually every play is the same, meaning errone-
ous failure to call IFR imposes no enforcement costs.

Video does show that a handful of IFR calls arguably should not
have been made under the rule as written, usually because the catch
demanded more than “ordinary effort.” But many of those difficult
balls were hit on the infield, close to the target bases, such that base
runners had to stay close to their bases and would not have been
able to get to the next base safely if the ball had fallen to the ground.
Of the eleven IFR calls in our sample that were unintentionally not
caught (marked as squares (0) in Figures 1 through 4), runners ad-
vanced on only twoj; this suggests that runners still might be dou-
bled off on an infield fly ball, even where the infielder’s failure to
catch the ball is unintentional. Thus, over-calling the IFR still main-
tains a useful cost-benefit balance, by preventing the defense from
gaining extraordinary benefits (and imposing on the offense ex-
traordinary costs) through its unintentional miscues.

Finally, to the extent the IFR’s over-inclusiveness is the real con-
cern, the solution is a more narrowly tailored rule — a rule that pre-
vents an infielder from seeking a double play on the July 2013 play,
but not the play from the 2012 NL Wild Card or other balls hit into
the outfield or to the right side. In other words, the solution is a nar-
rower rule that will not cause Type I errors, rather than eliminating
the IFR altogether, which would produce a flood of Type II errors.

The problem is how to draft such a rule. One obvious alternative
would expressly define an infield fly in relation to the likelihood of a
double play; that is, the IFR applies when the umpire determines
that a double play is a possible or plausible or likely (or some other
standard) result if the infielder fails to catch the ball. In other words,
the touchstone is not whether the ball is catchable with ordinary ef-
fort, but whether the defense likely can turn a double play on an un-
caught ball and thus has an incentive to intentionally fail to catch it.

But, as I argued previously, such a rule is impossible to adminis-
ter, raising the very Type Il problems about which Fisher and
Lande warned. Umpires cannot determine the likelihood of a dou-
ble play while the ball is still in the air and before it has hit the
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ground or the runners have run.”’ For the same reasons we cannot
look at the plays in Figures 1 through 4 and do more than speculate
whether a double play would have resulted had any ball not been
caught, umpires cannot watch any of those plays as they happen and
do more than guess what might happen if the infielder does not
catch the ball and the runners are forced to advance. Umpires likely
would begin to use location as a pure proxy for the likelihood of a
double play — IFR applies to balls in the infield but not to balls off
the infield — something the current rule expressly (and rightly) es-
chews.”' While location functions well as a proxy absent any alter-
native empirical measure, the correlation between location and
double play is not so definitive (given the unknowns) as to make it
an effective alternative rule.

V. PRACTICAL EFFECTS OF THE INFIELD FLY RULE
I< nowing the frequency and location of balls on which IFR was

invoked and having some vague sense of the likelihood of a
double play had infielders intentionally not caught those balls, the
next question is the practical effect of the IFR and the possible effect
of the rule’s absence on innings and games.

The obvious way to answer this question would be to compare
baseball played under the IFR with baseball played without the rule,
seeing whether and how often easily playable fair fly balls are inten-
tionally not caught to trigger double plays. Unfortunately, no such
control group exists — the IFR is part of organized baseball at all lev-
els, including Little League52 and overseas.”’ Instead, we must con-

* Wasserman, supra note 1, at 514-15 & n.132.

o Supra note 30.

2 See Infield Fly? Easy!, LITTLE LEAGUE ONLINE, www littleleague.org/learn/rules/rule
interpretations/0709ruleinterpretationsept07.htm (last visited Apr. 11, 2014). There
perhaps is some merit to the argument that, whatever the IFR’s merits in professional
baseball, it has no place in Little League, because there are very few balls that are presump-
tively catchable with “ordinary effort” by eleven-year olds. But the IFR accounts for that,
by defining the rule to account for the “league or classification of leagues” involved. Official
Baseball R. 2.00 (Ordinary Effort), OFFICIAL BASEBALL RULES, mlb.mlb.com/mlb/down
loads/y2014/ official _baseball_rules.pdf (last visited May 11, 2014).

>3 See Infield Fly Controversy Mars Tension Filled Baseball Grudge Match, ROCKET NEWS 24 (July
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sider the games in this study from a counterfactual perspective, im-
agining how they might have played out without the IFR and with
players free to act on perverse incentives in search of overwhelming
cost-benefit advantages. Once again, it remains an untestable coun-
terfactual, but still one that serves a useful descriptive purpose.

Recall how the IFR is designed to work. Rulemakers were con-
cerned that infielders would intentionally fail to catch easily catcha-
ble fly balls, then turn double plays on trapped base runners (likely
the two lead runners), although not on the batter, who should reach
first base safely before the ball falls to the ground.54 Because the bat-
ter is out under the IFR, the base runners are not forced to advance
even if the ball is not caught; the defense gets one out on the play
and the runners likely remain at the same bases. Because this is the
same outcome as if the infielder catches the ball, the infielder has no
incentive to intentionally not catch it. Without the IFR, on the oth-
er hand, infielders would have an incentive to intentionally not
catch the ball in order to turn the double play on many of these
plays; if successful, the defense gets more outs on the play, leaving
fewer runners on base.”

Comparing those two possible outcomes, the circumstances of
subsequent plate appearances (the batters following the infield fly)
become significantly less favorable to the offense and more favorable
to the defense in the latter case — the offense has more outs, fewer
base runners, fewer base runners in scoring position, and therefore
a smaller likelihood of scoring runs in the inning. And if the fly ball
is hit when there is already one out, that double play ends the in-
ning, preempting subsequent plate appearances and the runs they
may have produced.

For simplicity sake, I make three assumptions, reflecting the
most common results on these plays. First, with the IFR, the batter
is out (either on the call or the catch) and the runners remain where
they are; the next batter comes to the plate in the same base-runner

16, 2012), en.rocketnews24.com/2012/07/16/infield-fly-controversy-mars-tension-filled
-baseball-grudge-match.

** Wasserman, supra note 1, at 492, 494-95.

® 1d. at 493-94.

156 4 JOURNAL OF LAW (3 J. LEGAL METRICS)



AN EMPIRICAL ANALYSIS OF THE INFIELD FLY RULE

situation, but with one additional out. Second, absent the IFR, the
defense would turn a double play on the lead runners every time.
While not true in all cases, it reflects a probable result on a substan-
tial majority of IFR calls in our study.56 It also simplifies the analysis.
Assuming that double play, the next batter comes to the plate with
one more out in the inning, one less runner on base, and one less
runner in scoring position. Third, if the double play on the uncaught
fly ball occurs when there already is one out, the inning ends and
the next batter does not appear at the plate at all in that inning.

Consider an example. A batter comes to the plate with runners
on first and second base and no outs (an infield fly situation) and hits
a fly ball that is catchable by the shortstop on the infield dirt with
ordinary effort. If the IFR is invoked (or the ball is caught, because
that is what the IFR incentivizes the infielder to do), the next batter
also comes to the plate with runners still on first and second base,
only there now is one out. On the other hand, without the IFR, if
the infielder follows his incentive to intentionally not catch the fly
ball and turns the double play on the two lead base runners, the
next batter comes to the plate with a runner on first base only and
two outs in the inning.

By measuring the differences for those subsequent batters with
and without the IFR, we can quantify the cost to the offense and
benefit to the defense of eliminating the IFR.

One measure of that effect is the sabermetric of “run expectan-
cy,” which calculates how many runs, on average, a team is likely to
score in an inning from a particular base-out situation until the end
of that inning.57

* See supra Part [V.
*7 Run Expectancy Matrix, BASEBALL PROSPECTUS, www.baseballprospectus.com/glossary/
index.php?mode=viewstat&stat=>576 (last visited Apr. 11, 2014).

NUMBER 1 (2014) 157



HOWARD M. WASSERMAN

TABLE 2: RUN EXPECTANCY, 2010-2013"*

IFR |NoIFR | Diff IFR |NoIFR | Diff IFR |NoIFR | Diff IFR |NoIFR | Diff

1st & 2d-0 10.9032 0.2251 | 0.6781 | 0.8936 [ 0.2174 | 0.6762 | 0.9025 | 0.2214 | 0.6811 | 0.8815 | 0.2064 | 0.6751

Ist & 2d-1 |0.4506 0.4939 | -0.0433 | 0.4344 | 0.4807 | -0.0463 | 0.4391 | 0.4886 | -0.0495 | 0.42 | 0.4672 | -0.0472

Bases

1.5514( 0.4506 [ 1.1008 | 1.5344 | 0.4344 1.1 1.5367 | 0.4391 | 1.0976 [ 1.5265 0.42 1.1065
Loaded-0

Bases

Loaded-1 0.7211 0.4939 | 0.2272 | 0.6922 | 0.4807 | 0.2115 [ 0.7012 | 0.4886 [ 0.2126 [ 0.6809 | 0.4672 | 0.2137

Table 2 shows run expectancies for the batter following an easily
catchable fair fly ball to an infielder in an infield fly situation. For
each season, the first column shows run expectancy with the IFR,
where the next batter comes to the plate with the same base-runner
situation but with one more out. The second column shows run ex-
pectancy without the IFR; assuming the double play, that batter
comes to the plate with one less base runner and one more out. The
third column shows the difference between those two run expectan-
cies, which reflects the cost to the offense and benefit to the defense
of repealing the IFR.

Over the four seasons, run expectancy for the subsequent batter
is generally higher, often dramatically so, with the IFR. When the
infield fly occurs with no outs, eliminating the IFR and allowing the
double play would cost the offense more than one full run with ba-
ses loaded and at least 0.67 runs with runners on first and second
base. Consider bases loaded with no outs in 2013. With the batter
out under current rules (either because IFR is invoked or because
the infielder catches the ball), the next batter hits with the bases
loaded and one out — the offense has a run expectancy of 1.5265.
Absent the IFR (and assuming a double play on the lead runners),

% Custom Statistic Report: Run Expectations, BASEBALL PROSPECTUS, www .baseballprospectus
.com/sortable/index.php?cid=1408077 (last visited Apr. 11, 2014), (running searches for
run expectancy for every infield-fly situation by year).
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the next batter hits with runners on first and second base with two
outs — the offense has a run expectancy of 0.42. The difference be-
tween those figures — 1.1065 runs — is the cost to the batting team if
the defense can turn that double play (absent the IFR), rather than
taking the lone out with the IFR.

Measuring the run-expectancy effect of a non-IFR double play
with one out is slightly trickier, because the double play ends the
inning and the offense’s turn at bat, so the next batter does not come
to the plate in that inning. For this situation (indicated by underlined
numbers in Table 2), I measured run expectancy for the next batter
leading off the following inning, hitting with no one on base and no
one out. Following an uncaught-fly-ball double play with the bases
loaded, we find only a slight cost to the offense — approximately 0.2
runs lost in each season. And an uncaught-fly-ball double play with
runners on first and second base actually produces a statistical benefit
— the run expectancy is marginally higher (almost .05 runs in each
season) for a batter hitting first in an inning than for a batter hitting
with runners on first and second base and two outs (the situation
after the single out under the IFR). Statistics aside, of course, it is
hard to believe that an offensive team would prefer an inning-ending
double play to having a batter hit with runners on base and two outs.
Moreover, if the double play comes in the final inning of the game,
that next batter never gets the opportunity to hit.

Lastly, recall the July 2013 play, discussed in Part IV, in which
the defense actually turned a double play by failing to catch an easily
catchable fly ball and the umpire inexplicably failed to invoke IFR.”
How did that intentional non-catch affect run expectancy? Had IFR
been invoked on that play, the batting team would have had runners
on first and second base with one out — a run expectancy of 0.8815
in 2013. Following the double play, the batting team actually had a
runner on third base with two outs (following the unusual first-to-
second double play) — a run expectancy of 0.3527 in 201 3. In oth-
er words, failing to invoke IFR and allowing the defense to get the

* Supra Part IV.
% Custom Statistic Report: Run Expectations, BASEBALL PROSPECTUS, www .baseballprospectus
.com/sortable/index.php?cid=1408077 (last visited Apr. 11, 2014).
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double play by failing to catch the easily playable fly ball cost the
offense more than half a run on that play, a significant benefit to the
defense and significant cost to the offense.

A second measure examines what actually happened subsequent
to each IFR call in the study, calculating the runs that might have
been lost if, absent the IFR, the defense turned double plays on the
975 IFR calls in our sample.

TABLE 3: Runs LosT, 2010-2013

Runs Scored 2010 2011 2012 2013 Totals

IFR | Runs | Affect | IFR | Runs |Affect| IFR | Runs |Affect| IFR | Runs |Affect| IFR | Runs | Affect

Ist & 2d-0 65 27 8 58 17 3 52 25 5 51 25 7 226 94 23

Ist & 2d-1 132 | 25 4 106 | 21 4 106 | 27 9 115 20 6 459 93 23
Bases Loaded-0 | 21 10 2 24 12 4 19 13 6 17 11 3 81 46 15
Baes Loaded-1 42 14 5 59 15 7 57 18 6 51 20 5 209 67 23

Totals 260 | 76 19 247 65 18 234 83 26 | 234| 76 21 975 | 300 84

In Table 3, for each infield fly situation for each season, the first
column shows the number of IFR calls (numbers imported from the
same column in Table 1), the second column shows how often runs
were scored in the same inning subsequent to an IFR call, and the
third column shows how often the outcome of the game would have
been “affected” by those lost runs. I define a game as having been
affected where runs scored subsequent to an IFR call provide the
ultimate margin of victory in the game. This includes games in
which, absent the post-IFR runs, the winning team loses the game
or the game becomes tied; it does not include games in which sub-
tracting those runs simply widens the margin of victory for the same
team (that is, the winning team wins by fewer runs or the losing
team loses by more runs).
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A double play on the infield fly eliminates some or all of the base
runners that scored those later runs. If the double play occurs with
no one out, at least some of those runners do not score, since at
least one runner is no longer on base. If the double play occurs with
one out and ends the inning (and the team’s opportunity to score),
none of those runners score, at least not in that inning. To the ex-
tent runs would have been lost and now-unscored runs represent
the margin of victory, it suggests that repealing the IFR does affect
game outcomes.

Teams scored runs following 300 of 975 IFR calls (not including
the fifty should-have-been called plays), representing 30.8% of calls
in the sample. This includes runs following 160 of 668 calls with one
out (whether with runners on first and second base or bases loaded),
eliminating all subsequent runs in the inning. Eighty-four IFR calls
affected the outcome, in that the winning team would have lost or
tied absent the post-IFR runs, including forty-six of the one-out calls
(meaning no post-IFR runs would have scored in that inning).

Simply subtracting runs from the final score is an admittedly im-
precise measure of the rule’s effect. Again, we are assuming that
each of those 975 infield flies would have produced a double play,
which does not necessarily account for location®' or for the occa-
sional, if rare, throwing error. And even allowing for a double play
on every uncaught infield fly ball absent the IFR, it is impossible to
say with certainty whether that would or would not “affect” game
outcomes. We simply do not know how a game would have played
out under different rules and what changes in score or outcome
would result.

Some post-double play runs still might have scored, since some
runners remain on base. For example, following a non-IFR double
play with bases loaded and no outs, the next batter hits with runners
on first and second base and two outs; some of those remaining
runners may have scored if the inning otherwise played out the same
way, meaning the team does not lose all the runs it actually scored
in the inning. And even if the double play with one out ends the in-

o See supra Part [V.
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ning, depriving the offense of the runs in that inning, the team
might have scored those same runs later in the game. More im-
portantly, if subtracting post-infield fly runs only results in a tie
game, we do not know how the rest of the game would have pro-
ceeded or who ultimately would have won.

Altering game situations also may alter subsequent plate appear-
ances, subsequent innings, and the rest of the game, as players and
teams take different approaches and strategies in changed circum-
stances. For example, the batting team in our counterfactual uni-
verse may have gotten base hits where they did not in the actual
game, producing different scoring opportunities. Or teams might
have used different pitchers or different batters, producing different
opportunities and results.

Conversely, perhaps I am defining effect on outcome too nar-
rowly — eliminating the IFR, and allowing for more uncaught-fly
double plays, might affect even games in which simply subtracting
runs alters the margin of victory but not the victor. Imagine Team A
actually won a game 8-4, with three runs scoring subsequent to an
IFR call in the fifth inning. Simply subtracting those three runs
makes the final score 5-4, with Team A still winning, not a game in
which I defined the IFR as “affecting” the outcome. But this now is a
closer game, one that perhaps plays differently in the final four in-
nings, as both teams employ different strategies (who pitches, who
bats, and how to approach each play) that may yield more runs by
one team or the other. And those additional runs might fundamen-
tally alter the game’s outcome, including the winner.

Finally, even accepting that the outcome of those eighty-four
games (especially the forty-six games with inning-ending infield fly
double plays precluding all the runners from scoring in that inning)
might have been different without the IFR, we still do not know
which outcome is correct or preferable. And the question remains
whether an effect on twenty games per year — spread among all in-
field fly situations over all games over the course of a season — is
significant enough to justify a limiting rule. As with the raw num-
bers of IFR calls, the answer depends on underlying ex ante norma-
tive preferences about the IFR itself.
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VI. DROPPED THIRD STRIKE:
A BASEBALL COMPARATOR

different way to measure the empirical necessity of the IFR is

to compare it quantitatively with the one baseball play that is
truly analogous in terms of cost-benefit disparity and to the one
baseball rule grounded in the same policy rationales as the IFR — the
dropped third strike.

It is axiomatic to baseball that “three strikes you're out.”

In
fact, however, it is more complicated. A batter is not out on strikes,
and becomes a runner free to run to first, if the catcher does not
catch the third strike;*’ he is out only if the defense either tags him
or throws him out on the bases. But a batter is out on strikes, and
cannot run to first base, if the “third strike is not caught by the
catcher” when “first base is occupied before two are out.”™

The dropped third strike rule applies whenever at least first base
is occupied with fewer than two outs, where the batter running
forces at least one base runner to advance; this covers all four IFR
situations.® But the rule does not apply if the ball is dropped when-
ever first base is unoccupied, because the batter running to first does
not force the other base runners along. The rule also does not apply
when there are two outs, because the defense gets the same result —
one out to end the inning — whether the catcher catches the third
strike or drops it to get the out on one of the runners.

The rule governing the uncaught third strike is a limiting rule,
grounded in the same cost-benefit logic as the IFR. Absent the rule,
a catcher could intentionally drop a third strike, allowing the batter

% JACK NORWORTH & ALBERT VON TILZER, TAKE ME OUT TO THE BALL GAME (York Music
Co. 1908).

% Official Baseball R. 6.09(b) OFFICIAL BASEBALL RULES, mlb.mlb.com/mlb/downloads/
y2014/official_baseball_rules.pdf (last visited May 11, 2014).

¢ Official Baseball R. 6.05(c), OFFICIAL BASEBALL RULES, mlb.mlb.com/mlb/downloads/
y2014/ofticial_baseball_rules.pdf (last visited May 11, 2014).

It also applies in four other game situations — (1) runner on first base with no outs; (2)
runner on first base with one out; (3) runners on first and third base with no outs; (4) and
runners on first and third base with one out. For purposes of comparing this rule to the

IFR, we can ignore these four situations, because IFR would not apply in any of them.
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to run and forcing the base runners to advance. The defense now
can get a fairly easy double play (and perhaps even a triple play) on
two base runners or on base runners and the batter — all because the
catcher intentionally fails to catch the ball.*® Like the IFR, the
dropped third strike rule eliminates the opportunity (and thus the
incentive) for the defense to gain an overwhelming benefit and to
impose an overwhelming cost on the offense by intentionally failing
to perform the expected athletic skills in the expected manner. And
like the IFR, it does so by imposing an outcome on the play — one
out on the strikeout, runners can remain in place — that would fol-
low from the catcher performing the expected athletic skill and
catching the ball for the strikeout.®’

The dropped third strike rule is logically problematic for IFR
critics, since the rules are cut from the same normative policy cloth
— both seek to prevent the defense from gaining an extraordinary
and inequitable cost-benefit advantage by intentionally failing to
catch easily catchable balls, as fielders ordinarily want and are ex-
pected to do. If the IFR is an unwarranted limit on clever strategic
play that should be eliminated, then the dropped third strike rule is
a similarly unwarranted limit on clever strategic play that also
should be eliminated.®

Unless, of course, empirical evidence demonstrates salient dif-
ferences between the plays or the limiting rules, such that it makes
sense to retain one rule while eliminating the other.

* Wasserman, supra note 1, 498-99.
¢ Id. at 499-500.
* Id. at 500.
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TABLE 4:
STRIKEOUTS IN INFIELD FLY SITUATIONS, 2010-2013%

Strikeouts 2010 2011 2012 2013 Totals

PA K % PA K % PA K % PA K % PA K %

Ist& 2d-0 | 2658 | 418 | 15.7 | 2373 370 | 15.6 | 2403 [ 402 | 16.7 | 2464 | 421 17.1 ] 9,898 | 1611 | 16.3

Ist & 2d-1 | 4566 | 866 19 4532 [ 792 17.5 | 4275 | 817 [ 19.1 | 4399 | 823 | 18.7 | 17772 | 3298 | 18.6

Bases
Loaded-0 | 721 109 | 15.1 662 122 18.4 | 637 100 | 15.7 | 620 110 | 17.7 | 2640 | 441 | 16.7

Bases
Loaded-1 | 1771 330 | 18.6 | 1677 [ 291 17.4 | 1534 | 257 [ 16.8 | 1602 301 18.8 | 6584 | 1179 | 17.9

Totals 9716 | 1723 | 17.7 | 9244 | 1575 17 8849 | 1576 [ 17.8 | 9085 | 1655 | 18.2 | 36894 | 6529 | 17.7

Table 4 shows strikeouts in each of the four infield fly situations
for each year (regular season and post-season) from 2010 to 2013.
For each season and situation, the first column shows the number of
plate appearances (numbers drawn from the same columns in Table
1), the second column shows the number of strikeouts, and the
third column shows strikeouts as a percentage of plate appearances.
The large column on the far right shows total figures for each game
situation over those four seasons. The lower right-hand box shows
total plate appearances, strikeouts, and strikeout-to-plate appear-
ance percentage for the full study.

Table 4 shows that strikeouts occur with substantially greater
frequency than infield fly balls. There were 6,529 strikeouts in few-
er than 37,000 plate appearances in four seasons, more than six
times the 1,025 fly balls on which the IFR was or should have been
called. This represents 17.7% of situational plate appearances, com-
pared to less than 3% for infield fly balls. In the most common situa-
tion of runners on first and second base with one out, there were

3,298 strikeouts, representing more than 18% of plate appearances,

% See Team Batting Split Finder, BASEBALL-REFERENCE.COM, bbref.com/play-index/split_
finder.cgi?type=b&class=team (last visited Apr. 11, 2014) (running searches for strikeouts

in every infield-fly situation by year).
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more than seven times the 459 IFR calls in the same situation. We
see similarly wide disparities between strikeouts and infield flies in
all four overlapping game situations.

Again, that still leaves the question of what normative conclu-
sions to draw from the numbers. Does the large disparity between
strikeouts and infield fly balls — both in raw numbers and as a per-
centage of plate appearances — undermine the validity or necessity
of the IFR? One might suggest (contrary to my previous normative
argument70) that the numerical gap shows that the dropped third
strike rule is necessary even while the IFR is not. The feared inequi-
table double play from an intentionally dropped third strike would
occur so much more frequently, both as a percentage of total plate
appearances and relative to the same harm resulting from dropped
infield flies. The frequency of strikeouts highlights the relative in-
frequency of infield flies, thus demonstrating the de minimis nature of
any cost-benefit disparity from that small number of additional in-
equitable double plays. An inequitable cost-benefit exchange arising
17% of the time might be worth a limiting rule, even if an inequita-
ble exchange arising less than 3% of the time is not.

The dropped-third-strike double play seems particularly obvious
and likely compared with the double play on an intentionally un-
caught infield fly ball, given the many uncertainties about those
plays.71 The double play on a dropped third strike is simple (assum-
ing no throwing errors) if the drop is truly intentional and con-
trolled — the catcher knocks the ball down at his feet, then easily
picks it up and throws to any base to start the double play on one or
more of the base runners” who remain trapped at their bases”

" Wasserman, supra note 1, at 501.

n Supra Part IV.

” The double play is at its absolute easiest with the bases loaded, as the catcher can pick up
the ball laying at his feet and step on home plate for the first out before throwing to any
base to complete the double play. Wasserman, supra note 1, at 498. A triple play is possi-
ble, even likely, if the bases are loaded with no outs. Id.

" The one hope for the offense is that the runners were moving on the pitch, which would
take away the double play. Of course, knowing the runners are already running, the catch-
er would catch the third strike for the strikeout, and try to complete the double play by

throwing out the stealing base runner.
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and/or on the batter. There is no uncertainty and no need for
judgment calls, as with the IFR; no judgment is necessary to know
that there are two strikes on the batter, a force is in effect on one or
more base runners, and the catcher did not catch the third strike.

On the other hand, that one rule gets invoked more frequently
than another does not tell us anything about the validity or necessity
of either rule, including the less-frequently invoked one. The IFR
and the dropped third strike rule are not mutually exclusive or in
competition with one another; they apply to similar game situations
and are designed to prevent similar harms, although they cover dis-
tinct events. In fact, we might combine Tables 1 and 4 to argue that
the two rules together prevent the defense from ever creating an
overwhelming cost-benefit disparity in infield fly situations by inten-
tionally failing to perform expected athletic skills in the expected
manner; they together cover a significant number of plays — approx-
imately 7,500 over four seasons, representing 20% of all situational
plate appearances.

Ultimately, this again draws us back to qualitative questions lack-
ing a quantitative answer. After all, one could minimize the effect of
dropped third strikes and that limiting rule; even if substantially
more frequent than IFR calls, they still represent only 17% of all
plate appearances in these game situations, nowhere near a majority.
The debate returns to when a (purportedly) overwhelmingly inequi-
table outcome warrants a limiting rule, especially when the limiting
rule otherwise imposes no costs. That remains a normative ques-
tion, regardless of whether that outcome occurs on many plays, few
plays, or even one play.

CONCLUSION

Sabermetrics famously entails using advanced statistics and statis-
tical methodology to better evaluate player performance and
value.” While the statistics and analysis here are not advanced, this
paper reflects a similar effort to employ statistical analysis to evalu-

™ MICHAEL LEWIS, MONEYBALL: THE ART OF WINNING AN UNFAIR GAME 82 (2003); Birn-

baum, supra note 3.
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ate the rules baseball imposes on itself. If law can be studied empiri-
cally, so can the law of baseball.

Ultimately, the numbers and figures in this study are inconclu-
sive. Or, more precisely, they are conclusive, but only to the extent
they are consistent with whatever ex ante normative policy prefer-
ence a person holds and wants to bring to the discussion of the IFR.
The debate, and one’s position in the debate, remains qualitative
rather than quantitative, and any effort to measure the latter inevi-
tably runs into the former. Nevertheless, these numbers offer a de-
scriptive picture of how the IFR operates as an integral, longstand-
ing, and continuing part of the game of baseball.
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SUPREME COURT SLUGGERS

JAMES IREDELL
Ross E. Davies'

he Supreme Court existed for about a dozen years before
John Marshall became Chief Justice in 1801. Until recently,
in some instances quite recently, scholars tended to neglect
those early years and the judges who served on the Court during
them.' That is why Supreme Court Sluggers cards of the early Court are
good vehicles for saluting — if only partially and imperfectly — some
great baseball players who also were neglected until recently (and
who suffered treatment worse than neglect in their playing days).’
Sluggers cards of the original pre-Marshall Court — Chief Justice John

T Professor of law, George Mason University; editor-in-chief, the Green Bag.

' See generally Scott Douglas Gerber, Introduction, in SERIATIM: THE SUPREME COURT BEFORE
JOHN MARSHALL (1998) (noting the relative inattention to the pre-Marshall Court). Much
of the neglect has taken the form of attribution of developments at the Court to the Mar-
shall era even when they in fact preceded or at least began before it. Compare, e.g., Bernard
Schwartz, A Presidential Strikeout, Federalism, RFRA, Standing, and Stealth Court, 33 TULSA L.].
77, 87 (1997) (citation omitted) (erroneously reporting: “In fact, from the Court’s first
opinions in 1792, the Justices have followed the practice of issuing opinions to explain their
decisions — at first by the English custom of having the Justices deliver individual opinions
seriatim, followed until John Marshall established the practice of opinions of the Court
stating the rationale behind decisions.”), with WiLLIAM R. CASTO, THE SUPREME COURT IN
THE EARLY REPUBLIC 110-11 (1995) (accurately reporting: “Before [Oliver] Ellsworth be-
came Chief Justice [in 1796], the Court had not developed a firm tradition regarding the
use of cither seriatim or majority opinions. . . . After Ellsworth became Chief Justice, a
clear pattern emerged in which he would personally deliver short opinions of the Court,
infrequently supplemented by dissenting or concurring opinions.”). Things have been
changing, though, and for the better. In addition to the work of Gerber and Casto, see, for
example, THE DOCUMENTARY HISTORY OF THE SUPREME COURT OF THE UNITED STATES,
1789-1800 (1985-2007) (8 vols.) (Maeva Marcus et al., eds.); DAVID P. CURRIE, THE CON-
STITUTION IN THE SUPREME COURT: THE FIRST HUNDRED YEARS 1789-1888, Part One
(1985).

% See, e.g., ROBERT PETERSON, ONLY THE BALL WAS WHITE ch. 2 (1970); SoL WHITE, SOL
WHITE’S OFFICIAL BASE BALL GUIDE 81-87 (1907); see generally, e.g., LAWRENCE D. HOGAN,
THE FORGOTTEN HISTORY OF AFRICAN AMERICAN BASEBALL (2014); LESLIE A. HEAPHY, THE
NEGRO LEAGUES, 1869-1960 (2003).
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Jay and Justices John Rutledge, William Cushing, James Wilson,
John Blair, and James Iredell’ — will be based on negro league stars
who were denied (for most of their careers, at least) opportunities
to play in the major leagues due to race discrimination.”

James Iredell

The first Sluggers card of a member of the founding-era Court —
the card featured in this little article — portrays Justice Iredell in the
batting stance of longtime Homestead Grays first baseman Walter
“Buck” Leonard. (The nickname came courtesy of a young sibling
who tried to call him “Buddy” but pronounced it “Bucky,” and it
stuck for life as “Buck.”) On the statistical side, the Iredell card re-
flects another similarity between the early Justices and the players on

»

whom their portraits are modeled: the sources of job performance

} Members of the Supreme Court of the United States, SUPREME COUT OF THE UNITED STATES,
www.supremecourt.gov/about/members.aspx (vis. July 11, 2014).

* See G. EDWARD WHITE, CREATING THE NATIONAL PASTIME 127 (1996).

® BUCK LEONARD WITH JAMES A. RILEY, BUCK LEONARD: THE BLACK LOU GEHRIG 4 (1995);
see also BRAD SNYDER, BEYOND THE SHADOW OF THE SENATORS 17 & n.108 (2003).
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data are fragmentary (as well as being sometimes hard to parse), at
least compared to those for modern Justices and major leaguers.

IL.
JUSTICE JAMES IREDELL,
ILLUSTRATED

John Sargent painted the full-color portrait of our slugging Justice,*
which is reproduced in black-and-white on page 174, next to a
well-known picture of Leonard taken by renowned photographer
Robert H. McNeill (see page 175).” Basing the Iredell portrait on a
traditional trading card of Leonard was not an option, because U.S.
trading card manufacturers did not produce cards of active negro
league players. The companies eventually produced cards of the few
players who made it to the major leagues after Jackie Robinson
broke the color line in 1947. Later, they also produced commemo-
rative cards of some players’ negro league careers. But that was all.®
Some negro leaguers, including Leonard, spent winters playing on
Central American and Caribbean teams, and appeared in Cuban card
sets, but we have not found a Leonard card among them.’
Why Leonard for Iredell? Because:

* With all due respect for other great baseball players such as
Luke Appling, Rick Ferrell, Mark Grace, Catfish Hunter, and
Gaylord Perry,10 Leonard was, and remains, the best ever to
hail from North Carolina. His long and successful professional

¢ John A. Sargent III, Supreme Court Justice James Iredell (2013) (oil on canvas). See John A.
Sargent I, www johnasargent.com (vis. July 6, 2014); Sluggers Home, GREEN BAG, www.
greenbag.org/sluggers/sluggers_home.html (vis. July 6, 2014).

7 See Patricia Sullivan, Robert McNeill Dies at Age 87; D.C. Photographer of Black Life, WASH.
PosT, May 29, 2005.

¥ See Baseball Trading Cards of Negro League Players in Major Leagues (c. 1950°s-1960’s), CENTER
FOR NEGRO LEAGUE BASEBALL RESEARCH, www.cnlbr.org/Gallery/Souvenirs/tabid/86/
mid/434/Projectld/154/wildRC/0/Default.aspx (vis. July 13, 2014).

’ See Ralph Berger, Buck Leonard, SABR BIOPROJECT, sabr.org/bioproj/person/231446fd
(vis. July 12, 2014). For a nice collection of those cards, see American Negro League Players in
Cuban Baseball Cards, www .cubanball.com/nlcards.html (vis. July 13, 2014).

% See Players by birthplace: North Carolina Baseball Stats and Info, BASEBALL-REFERENCE.COM,
www baseball-reference.com/bio/NC_born.shtml (vis. July 11, 2014).
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carcer — 23 years of sometimes year-round play in various
countries and leagues, as well as barnstorming and exhibition
games, from 1933 to 1956 — included 17 seasons, 10 Negro
National League titles, and 3 Negro World Series titles with
the Homestead Grays of Pittsburgh, PA and Washington,
pc.! Iredell, who served from 1790 to 1799, enjoys much
the same standing among Supreme Court Justices from North
Carolina. But he only has to compete with Alfred Moore,"” a
Justice whose tenure was so short (less than four years, from
April 1800 to January 1804) and contributions so slight that he
was in the running for the title of “Most Insignificant Justice”
on both sides of the dueling studies by Professors David Currie
and Frank Easterbrook."

In addition, Leonard was a great player not just compared to
others from North Carolina or to others from his era, but
compared to just about anyone. He was one of the first non-
white players elected to the Baseball Hall of Fame, after Ted
Williams’s famous Hall acceptance speech prompted (or at
least heralded) racial reforms there."" And Leonard has ap-

"' For the complete, and beautifully told, history of Leonard’s team, read Brad Snyder’s
Beyond the Shadow of the Senators: The Untold Story of the Homestead Grays and the Integration of
Baseball (2003).
" Members of the Supreme Court of the United States, SUPREME COUT OF THE UNITED STATES,
www.supremecourt.gov/about/members.aspx (vis. July 11, 2014).
" David P. Currie, The Most Insignificant Justice: A Preliminary Inquiry, 50 U. CHL L. REV.
466, 479 (1983) (“In closing this preliminary report I cannot be restrained from making
special mention of several other Justices who deserve a high place in the ranks of the insig-
nificant. Prominent among them despite his relatively brief service is Alfred Moore of
North Carolina . . ., whom I dismissed in a study of the pre-Marshall era as one who ‘be-
long[ed] essentially to the Marshall period” and in articles about the Marshall Court as a
holdover from earlier days.”) (citations omitted); Frank H. Easterbrook, The Most Insignifi-
cant Justice: Further Evidence, 50 U. CHI. L. REV. 481, 485-86 (1983) (“On an ex ante ap-
proach we might award the honors to Alfred Moore by acclamation. Justice Moore, who
delivered one brief opinion during his four placid terms, showed every promise of setting a
standard of passive irrelevance for centuries to come; only his resignation prevented him
from fulfilling his pledge.”) (citations omitted).
"* See BucK O’NEIL WITH STEVE WULE AND DAVID CONRADS, I WAS RIGHT ON TIME 140
(1996):

It was Ted Williams. On the day he was inducted into the Hall of Fame in 1966,

he said, “T hope that some day Satchel Paige and Josh Gibson will be voted into the

Hall of Fame as symbols of the great Negro-league players who are not here only

because they weren’t given the chance.”
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peared on a number of lists of all-time great baseball players. "
Indeed, his standing in the baseball pantheon is undoubtedly
higher than Iredell’s is in the judicial equivalent. Iredell does
not have a bad reputation. Rather, he was rated merely “Av-
erage,” in one oft-cited poll of scholars,'® and he failed to make
any of the lists of great Justices in a collection of studies of
greatness at the Court,"” though he was rated by one respect-
able authority as one of the “most impressive” of the Justices
of the pre-Marshall Court."

Relatively speaking, then, it is probably more of an honor to Iredell
to have his Sluggers portrait based on Leonard than it is an honor to
Leonard to be the basis for the Iredell portrait.

People who know more about Iredell and Leonard might well
come up with other, more interesting connections and comparisons.

Iredell the Slugger is standing against a backdrop different from
the one in the photograph of Leonard because it seemed appropriate
to portray Iredell at Greenlee Field in Pittsburgh, where Leonard’s
Homestead Grays often played their rivals, the Pittsburgh Craw-
fords. Those games were interesting not only a from a competitive
standpoint, but also technologically (for example, some of the earliest
night games played under electric lights) and legally (for example, at

least one clever challenge to Sunday blue laws)."”

That got the ball rolling as far as the Hall of Fame was concerned. Satchel was

the first one to get in, naturally, in 1971, and after him came Gibson and [Buck]

Leonard.
See also Berger, Buck Leonard, SABR BIOPROJECT, sabr.org/bioproj/person/231446fd.
" See, e.g., THE NEW BILL JAMES HISTORICAL ABSTRACT 359, 365 (2001; pbk. ed. 2003)
(ranking Leonard at #65, and noting The Sporting News’s ranking of Leonard at #47); see
also THE ESPN BASEBALL ENCYCLOPEDIA 1721-22 (5th ed. 2008) (Gary Gillette and Pete
Palmer, eds.) (listing Leonard as one of the twelve “Titans” of the negro leagues).
' See WILLIAM D. BADER AND ROY M. MERSKY, THE FIRST ONE HUNDRED EIGHT JUSTICES 27
(2004).
"7 See GREAT JUSTICES OF THE U.S. SUPREME COURT 14-19, 24-28 (1994, 2d prtg.) (William
D. Pederson and Norman W. Provizer, eds.).
"* CURRIE, supra n.1 at 57; see also WILLIS P. WHICHARD, JUSTICE JAMES IREDELL ch. 9-22
(2000).
" See generally Geri Strecker, The Rise and Fall of Greenlee Field, 2 BLACK BALL 37 (Fall 2009).
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Supreme Court Sluggers o October Term 2012

James Iredell

James Iredell by John A. Sargent
(courtesy of the artist).
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Buck Leonard by Robert H. McNeill
(courtesy of the heirs of Robert H. McNeill).
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Like Justice Samuel Alito’s Sluggers portrait, Iredell’s features a

baseball bat with a unique logo that might prompt you to re-read one
of the Justice’s opinions. On Iredell’s bat, the logo is a citation to
Ware v. Hylton, a 1796 case in which the Justice did not vote because
he had been a member of the circuit court panel whose decision the
Supreme Court was reviewing.20 The report of Ware, however, in-
dicates that in the Supreme Court Iredell was on the bench and ac-
tively engaged in the oral argument. In addition, the report includes
his reading in the Supreme Court of his circuit court dissent.”’ The
Supreme Court reversed the circuit court in Ware.

I1I.
JUSTICE JAMES IREDELL,
QUANTIFIED
Statistics by themselves can never fully portray the accomplish-

ments of anyone, including a ballplayer or a judge, or the quality
of anyone’s work.”” But they are especially ineffective when the per-

3 U.S. 199, 256 n.* (1796); see also CURRIE, supran.1 at 37.

'3 U.S. at 209 n.*, 256-80.

2 See, e. g-» THE NEW BILL JAMES HISTORICAL ABSTRACT at 338-39 (listing cautions); William
M. Landes, Lawrence Lessig, and Michael E. Solimine, Judicial Influence: A Citation Analysis
of Federal Courts of Appeals Judges, 27 J. LEGAL STUD. 271, 271-76 (1998) (same); see also
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son subject to statistical study is as inconveniently situated as both
Iredell and Leonard were. They worked in contexts where records
of their work were: (a) incomplete and otherwise inaccurate from the
start due to faulty — sometimes downright negligent — contemporary
record-keeping, and (b) further eroded and sometimes polluted by
the passage of time and the imperfections of human memory. And
statistics are, of course, only as accurate as the records on which
they are based.

Late in life, Leonard — by then enjoying a well-deserved baseball
celebrity — good-naturedly recognized this reality:

At a baseball exhibit in the Smithsonian’s Museum of American
History, a youngster asked Buck Leonard how many home runs
he hit in his long baseball career. Leonard, still lean and grace-
ful in his seventies, gave a brief smile. “Well,” he said, “in the

Negro leagues we didn’t always keep very good records.”

Iredell, who died mid-career and in his prime (at age 48 in 1799)
never had a chance to reflect on his version of this problem. But he
surely would have said much the same about the Court’s records in
his time. As a leading modern expert observed, in a critique of re-
ports of decisions of the Supreme Court during the period when
Iredell served,

The dispute, in short, concerns not whether but to what extent
[reporter of decisions Alexander ].] Dallas’ three volumes of
Supreme Court Reports [covering its sittings from 1791 to 1800]
are incomplete. . . . Delay, expense, omission and inaccuracy:
these were among the hallmarks of Dallas’ work. ™

RICHARD A. POSNER, CARDOZO: A STUDY IN REPUTATION 71 (1990) (“Citations are thus an
imperfect proxy for reputation, and reputation itself an imperfect proxy for quality.”).

» Matthew Schudel, September Nonfiction, WASH. POST BOOK WORLD, Sept. 11, 1983, at 6;
see also, e.g., Gary Ashwill, About, NEGRO LEAGUES DATABASE, www .scamheads.com/Negro
Lgs/about.php (vis. July 13, 12014) (“Box scores and game accounts for Negro league and
independent black teams in the U.S. have been drawn from dozens of disparate and some-
times very hard-to-find sources. Negro league statistics are thus almost never complete,
and it’s highly unlikely we will ever achieve comprehensive coverage in every season.”),
and Negro League Data Sources, www .baseball-reference.com/about/nlb.shtml (vis. July 10,
2014) (same); WHITE, supra n.4 at 133-34.

* Craig Joyce, The Rise of the Supreme Court Reporter, 83 MicH. L. REv. 1291, 1303, 1305
(1985); id. at 1304 (“As to accuracy, the verdict on Dallas’ Reports is less certain.”); see also,
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Nevertheless, statistics are a place to start, and we have done the
best we can for Iredell.

The biggest news about the numbers on the back of the Iredell
Sluggers card (and the spreadsheets that back them up) is that we
have abandoned the sophisticated and comprehensive processes for
gathering and sorting judicial statistics that Adam Aft and Craig Rust
developed, and which they describe in earlier articles about the
S]u(qgezrs.25 The problem is not with their system. It has worked just
fine. The problem is that the database on which their system relied,
Washington University’s superb “Supreme Court Database,” does
not cover the years during which Iredell served on the Court.” This
difficulty is compounded by the fact that the obvious fallback —
searching in standard databases of judicial decisions — is not always a
reliable method for gathering accurate data about which judges par-
ticipate in which decisions, and how they participate. Moreover, it is
a problem that becomes more severe as a study deals with increasing-
ly ancient cases. Obviously, the cases in which Iredell participated
are all old. We anticipated this problem, and commented on it at
some length, in another article on the Sluggers project.27 There really
is only one solution: get the books containing reports of cases in
which the Justice might have participated, and page through them,
from cover to cover.

That has been done, as best we could manage it, for Iredell. We
used these volumes:

e.g., JAMES HAW, JOHN & EDWARD RUTLEDGE OF SOUTH CAROLINA vii (1997) (discussing “a
paucity of personal papers” of the subjects of his book).

> See, e.g., Ross E. Davies, Craig D. Rust and Adam Aft, Supreme Court Sluggers: Introducing
the Scalia, Fortas, and Goldberg/Miller Trading Cards, 2 ].L.: PERIODICAL LABORATORY OF
LEG. SCHOLARSHIP (1 ]J. LEGAL METRICS) 155, 166-70 (2012); Ross E. Davies, Craig D.
Rust and Adam Aft, Supreme Court Sluggers: John Paul Stevens is No Stephen J. Field, 13 GREEN
BAG 2D 463, 475-80 (2010); Ross E. Davies and Craig D. Rust, Supreme Court Sluggers:
Behind the Numbers, 13 GREEN BAG 2D 213, 219-26 (2010).

% Collection Status, THE SUPREME COURT DATABASE, scdb.wustl.edu/about.php?s=2 (vis.
July 14, 2014) (“As we indicate below, the Database now traces back to the 1946 term.”).
*7 See Ross E. Davies, Craig D. Rust and Adam Aft, Justices at Work, or Not: New Supreme
Court Statistics and Old Impediments to Making Them Accurate, 14 GREEN BAG 2D 217 (2011).
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United States (Dallas) Reports, vol. 1-4 (1790-1799)
Federal Cases, vol. 1-30 (1894-97) (West Publishing Co.)

Gentlemen of the Grand Jury: The Surviving Grand Jury Charges
from Colonial, State, and Lower Federal Courts before 1801,
vol. 1-2 (2012) (Stanton D. Krauss, ed.)

Supreme Court of the United States 1789-1980: An Index to
Opinions Arranged by Justice, vol. 1-2 (1983) (Linda A.
Blandford and Patricia Russell Evans, eds.)

Documentary History of the Supreme Court of the United States,
vol. 1-8 (1985-2007) (Maeva Marcus et al., eds.)

The Papers of James Iredell, vol. 1-2 (1976) (Don Higgin-
botham, ed.) and vol. 3 (2003) (Donna Kelly and Lang
Baradell, eds.)

Griffith J. McRee, Life and Correspondence of James Iredell, vol.
1-2 (1857-58)

If you know of any others that ought to be studied for the next edi-
tion of his card, please email editors(@greenbag.org.

Poking around in the work of an old-time Justice prompted a
few changes in our statistical categories to take account of duties
that used to be a big part of the work of the Justices. Jury charges
(“JC”) and separate (seriatim, mostly) opinions (“SO”) have been
added. Unanimous opinions (“UO”) and citations by name in West’s
“Federal” reporters (“CN”) have been removed from the back of the
card to make room for the two new categories, but they will still be
tracked in the spreadsheets available on the Supreme Court Sluggers
website.”

CN trends — which are an attempt to quantify how prominent a
Justice has been, by tracking the number of times he or she has been
cited by name in federal court opinions29 — will continue to appear on
some cards, while “CC” trends — a subset of CN limited to citations
by name in U.S. Supreme Court opinions — will appear on others,

» See Sluggers Home, GREEN BAG, www.greenbag.org/sluggers/sluggers_home.html.
 Davies & Rust, supra note 25 at 223.
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The Numbers (as of March 15, 2013)
Court Term TO MO PO SO CO DO OO IC JC PC JO
NC. 1778 1 0 0 0 0 0 0 0 1 0 0
USCir1790 0 0 0 0 0 0 0 0 0 0 0
USCir1791 2 0 0 1 0 0 0 0 1 1 4 ?
USCir172 3 0 0 1 0 0 0 0 2 0 1
USCir179 5 0 0 3 0 1 0 0 1 1 2 ]:;:;ce;t?}iigel
USCir1794 1 0 0 0 0 0 0 0 1 0 0 Moy 12,1750 10
USCir1795 5 2 0 0 0 0 0 0 3 0 0 ppvisinn
USCir179% 3 0 0 1 0 0 0 0 2 1 0 ‘
USCir1797 7 1 0 4 0 0 0 0 2 2 0
USCir1798 2 1 0 0 0 0 0 0 1 0 0
USCir1799 3 2 0 0 0 0 0 0 1 1 0
[Totals 316 0 10 0 1 0 o0 14 6 7 |
Avg. 31 0 1 0 0 0 0 1 1 1 5 1 3
sCt 17% 0 0 0 0 0 0 0 0 0 0 0 SECOEE
sC. 1791 1 0 0 1 0 0 0 0 0 0 0 :=5%258
sc 1792 1 0 0 1 0 0 0 0 0 0 0 &=cxXg&em
SCt 1793 2 0 0 0 0O 2 0 0 0 0 0 @88 2oy
SCt 17% 0 0 0 0 0 0 0 0 0 0 0 ZUORHEE
sC. 179 3 0 0 3 0 0 0 0 0 1 2 £5FTa%5:
sCt 17 3 0 0 2 1 0 0 0 0 4 7 SESFIIe
ssct 1797 1 0 0 1 0 0 0 0 0 3 2 P5SH56=%
sCt 179 2 0 0 1 0 1 0 0 0 1 0 E@:’gg‘g %3
S.Ct. 179 1 0 0 0 1 0 0 0 0 0 1 Z:=£ZS5E
[Totals 14 0 0 9 2 3 0 0 0 9 12]3a% Q 2T ee
Avg. 2 0 0 1 0 0 0 0 0 1 1 F£5SERES
CareerTotals 46 6 0 19 2 4 0 0 15 15 19 5 3EfF52E
CareerAvg. 5 1 0 2 0 0 0 0 2 2 2 ZEEQEEE
14

CC Trend:

12 citations by name in
10 U.S. Supreme Court opinions
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©2013 The Green Bag, Inc. Portrait by John A. Sargent. Numbers by Ross Davies. Made with GMU Sch. of Law support.

and debuts on the Iredell card. It is hard to know what to make of
Iredell’s CC numbers without other Justices’ to compare them to.
But we expect to have at least some of the data for comparisons —
and for the rest of the statistics on the back of the forthcoming Jay,
Rutledge, Cushing, Wilson, and Blair Sluggers cards — soon. For the
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citation by name statistics (“CN” and “CC”) we used Westlaw’s “all-
cases” database, which seems pretty good for that particular bit of
research, notwithstanding the comments above about standard data-
bases.

Finally, and purely coincidentally, our first founding-era Slugger
is also our first with a reported history of service on a non-federal
court. And so the Iredell card includes one rather sparsely populated
line of state court statistics. Future cards both ancient (Cushing, for
example) and modern (Justice Sandra Day O’Connor, for example)

will have much more.
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